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JANUARY  
CASE LAW UPDATE...

This month, we have three cases from 
the Missouri Court of Appeals. First, 
we have a case on when a mid-trial 
amendment to a charge that changes 
the manner in which an offense was 
committed is improper. Second, we 
have a case on the proper way to 
examine and cross-examine character 
witnesses. Finally, we have a case 
on when the statute of limitations 
begins to run on a possession of child 
pornography charge.
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STATE OF MISSOURI VS. ANDREW CANADAY, 
MISSOURI COURT OF APPEALS, WESTERN DISTRICT  
CASE NUMBER WD77585 (DECEMBER 8, 2015)

FACTS – The State had originally charged Canaday with child 
molestation in the first degree for placing his mouth on the victim’s 
breast. In a separate count, the State had alleged statutory rape. 
The State had not charged Canaday with statutory sodomy. The 
evidence at trial did not support the allegation that Canaday had 
placed his mouth on the victim’s breast, but did show that Canaday 
touched the victim’s genitals with his hand. At the close of the State’s 
evidence, the State filed an amended information that changed 
the charge of child molestation in the first degree to conform to 
the evidence. Canaday objected that the amendment altered his 
defense, as the defense to the rape charge had been that the only 
penetration of the victim’s genitals was by Canaday’s fingers (as 
child molestation is not a lesser-included offense of statutory rape) 
and that Canaday did not put his mouth on the victim’s breast. The 
trial court found Canaday guilty of both statutory rape and child 
molestation.

HOLDING – The amendment prejudiced Canaday on the child 
molestation count because it eliminated his planned defense to the 
charges (that he did not commit either statutory rape or the charged 
version of child molestation, but – instead – committed child 
molestation by a different means).

NOTE – Rule 23.08 allows an amendment to a charge as long as 
the amendment does not charge a different offense and does not 
prejudice a defendant’s rights. An amendment that changes how 
a defendant committed an offense does not charge a different 
offense, but may prejudice a defendant’s rights depending on the 
circumstances. An amendment during the trial that eliminates a 
defense (or nullifies defense evidence) is normally considered to 
be prejudicial. Some appellate opinions have found that a defense 
that concedes that the defendant committed some offense but 
relies on a defect in the charge is a “technical” defense and that 
an amendment that eliminates such a technical defense does 
not prejudice a defendant. While it is better to amend than to 
have a variance between the charge and any instruction, the 
best practice is to amend in advance of trial to eliminate any 
claim that a last-second amendment prejudiced the defense.
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For additional information on these cases please contact Sue Boresi, Chief Counsel, Public Safety Division  
at 573-751-4418; Shaun Mackelprang, Chief Counsel, Criminal Division at 573-751-0272;  

or Terrence Messonnier, Assistant Attorney General, Public Safety at 816-889-5031.

Wright with possession of 
child pornography. Wright 
filed a motion to dismiss alleging that the statute of 
limitations had expired. According to Wright, the 
statute of limitations began to run at some point in the 
investigation when law enforcement learned that he had 
child pornography.

HELD – Possession of child pornography is a 
continuing offense. The statute of limitations did not 
begin to run until Wright’s possession ended when law 
enforcement seized his computer. 

NOTE – Unlike other offenses (which are typically  
a discrete event), possession of any type of illegal item  
is normally a continuing offense. As such, the statute  
of limitations will begin to run for such offenses when 
the defendant’s possession ends (either by voluntary 
transfer to another or by law enforcement seizing  
the contraband). 

STATE OF MISSOURI VS. BRYAN JOHNSON, 
MISSOURI COURT OF APPEALS,  
WESTERN DISTRICT CASE NUMBER WD77379 
(DECEMBER 15, 2015)

FACTS – Johnson called two character witnesses at his 
trial for statutory rape and sodomy. During his direct 
examination, Johnson asked his witnesses if they had an 
opinion as to Johnson’s character or an opinion as to his 
reputation in the community. On cross-examination, 
the State asked whether it would change the witnesses’ 
opinions if they knew certain facts (including that 
Johnson had committed the charged offenses and had 
shown the video of the victim’s interview).

HELD – Neither the State nor Johnson technically asked 
the questions in the proper form. As the State had a 
good faith basis for the topics of its questions, however, 
Johnson did not suffer any prejudice.

NOTE – Character witnesses are not supposed to testify 
about their opinion of a person’s character. Instead, 
they are allowed to testify as to their knowledge of 
that person’s reputation in the community. As such, 
questions on direct examination that ask for an opinion 
or answers that give the witness’s personal opinion are 
improper. On cross-examination, the proper question is 
whether the witness had heard about alleged misconduct 
inconsistent with that reputation. 

STATE OF MISSOURI V. LARRY WRIGHT, 
MISSOURI COURT OF APPEALS,  
EASTERN DISTRICT CASE NUMBER ED102827 
(DECEMBER 15, 2015)

FACTS – Between July 2010 and August 2010, an 
undercover investigation revealed that Wright possessed 
child pornography on his computer that he was offering 
to distribute. In September 2010, law enforcement seized 
Wright’s computer after obtaining a search warrant 
for that computer. In August 2013, the State charged 


